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SHOULD BRIAN NICHOLS BE TRIED IN A FEDERAL COURT?

): A good way to

renew public confidence

By RONALD CARLSON

Federal prosecution of
Brian Nichols is needed
now. :

On the recent night when
it became clear that Nichols
had escaped the death pen-
alty, the public responded.
Anearly WSB-TV poll
reported that 86 percent of
sample viewers condemned
the sentence as “too light.”
Public discontent was also
fueled by newsreports one
juror solved crossword puz-
zles in the jury room.

Major Atlanta public
figures, including Fulton
County District Attorney
Paul Howard and AJC Edi-
torial Page Editor Cynthia
Tucker, have expressed their
dissatisfaction in opinion
articles on these pages. For
Howard, one of his biggest
disappointments was the
“three jurors [who} would
not engage in [jury] dis-
cussion” and the one who
reportedly worked a-cross-
word “to preclude further
discussion” Tucker rightly

‘decrieda climate of litiga-
tion delay that she said ren-
dered the Nichols saga “a

- mockery of justice

These commentators
reflect the public’s dis-
gust for all things Nichols.
Repairing his damage to the
justice system is an urgent
goal:Federal courtshold
the'key. They have provided
justice in the past when the
piiblic confidence was in
desperate needof alift. The
Rodney King beating in Los
Angeles and, closer to home,

-thie Derwin Brown homi-. |
cxde m DeKaIb County pro- .

- jail Pressures would not

3 »Ronald Carl-
sonis Fuller
E.Callaway
Chairof Law -
Emeritus atthe

University of
4 Georgia School
. of Law.

_ vide prominent examples of

federal jutervention.Sodo -
amultitude of civil rights

prosecutions. |

There is strong evi-
dence that customs agent
David Wilhelm was bru-
tally killed by Nichols after
Nichols found out he wasa
federal agent, and because
of it. Remember, Nich-
ols’ rampage was directed
against any and all offi-
cers of the criminal justice :

system. Federal law protects

against atfacks on agents’.
who are killed on account of
the fact that the agent per-
forms official duties. The

- Wilhelm homicide would -+
.seern a classic case of sucha .

murder.
 Turningtofederal
authorities for assistance

helps to resolve ambigni-"

ties respecting the future .
housing of Nichols. Asan
escape artist, he may dream

- up breakout-opportunities

prevmusly unanticipated
by state correction officials.
If convicted in a federal -
trial, whether.or not-a death
penalty is assigned, there
would seem little uncer-

. tainty respecting his whére-
abouts. The federal Super~"..
max prisonisin Colorado: .-

Along with fellow fed- "
“eral prisopers like the Una:

bomber or the Okla- .
homa Citybomber, futurg

force him out of the place
and back to a state facil-

ity. In'Colorado’s Supermax,
prisoners areconstantly
watched by closed-circuit

. cameras and are in lock-

down for 23 hours a day.

" . Stillto come in Georgia’s

processes are several ave-
nues for Nichols to pursue.
Nichols ¢can appeal his state
sentence, and in future years
can bring habeas corpus
actions.

A potential federal sen-
tence would ensure against
any future release. For those
saddened by Wilhelm's
tragic demise, there would
be acondemnation of his
killing by the very federal
courts he so ably served.

Final considerations are:
cost and delay. Fortunately,
federal courts areable to

deal with both. With billions
. going forcorporate rescues
- dnd stimulas packages a

case like Nichols’ cries out
‘for support. Funding justice

isat least asimportantasa

company bailout.
Mucheof the cost, of

- course, will be reduced

by promptly bringing the
case to federal trial. Three.

+ and a half years will not be

" needed. Aided by informa-

" tion' disclosed during the
state litigation, prosecution -

. and defense can get right

dtit. A good way torenew. .
public confidence would

- be to emulate the model of
- Judge Iames G. Bodxford in

halding fast to éstablished

. deadlines. Let'sfix atime for-

'a:moqncmg afederal pros- .
cution. Andlet's makeit.
ooher rather thanlater.

Its @mn@@@%@f%

unlikely he'd be convicted

By DONALD £. WILKES Jr.

One hour after Brian
Nichols was sentenced
in Fulton County Supe-

‘rior Court to serve consecu-

tive four life sentences with-
out possibility of parole,
seven life sentences with
parole possible after 30 years
and additional sentences of

" imprisonment totaling 485

years, Fulton County District
Attorney Paul Howard sug-
gested something stupen-
dously stupid. He proposed
retrying Nichols, this time
in fedeéral court, for one of
the murders for which Nich-

- ols had just been sentenced

to life imprisonment with-
out parole,

Capital punishment, like
torture, is so corrupting that

- it deranges its advocates.

Even though Nich- .
ols' prosecution cost mil-
lions, even'though the jury
convicted Nichols onall

54 counts, even though the

judge imposed the maximum
punistunent short of death,

and even though Nichols wﬂl
spend the rest of his life mis-

" erably confined in 2 maxi=

mum-security prison, How-
ard’s death penalty fixation”

- deludes him into think-

ing that executing Nichols is
so desirable that taxpayers

- should fund, and that wit -

nesses, jurors and court per-
sonnel should be subjected
to, a second capital trial.
Evenif Nichols was tried
in federal court, thereis no

. assurance that he would be
.| convicted of the only argu-
. ably federal homicide he -

committed, the murder

. of off-duty U.S. Customs

3> Donald
Wilkesis a
professor at the
University of
Georgia School
of Law,

Agent David Wﬂhelm who
was renovating his home in
Buckhead when Nichols shot
him. To convict Nichols of
murdering Wilhelm, fed-*
eral prosecutors would have
to prove beyond areason-
able doubt that Wilhelm was
killed while engaged in or on
account of the performance
of his official duties. This
would be difficult, as several
former federal prosecutors -
recently announced.

Evenif Nichols was con-:
victed in federal court of
murdering Wilhelm, there is
no guarantee that he would
receive a death sentence.
Under the federal death pen-
alty statute, as under Georgia
statutes, a death sentence is
barred unless the jury unamn-
imously finds one or more
aggravating factors and also
unanimously recommends a’
death sentence.

Like the state jury, the
federal jury would be selectéd
from Fulton County, one of
the least death-pehalty-
friendly areas of Georgia,
and it is reasonable to believe
that, as was true of the state

jury, one or more of the fed-

eral jurors might hesitate to
order a fellow human being
executed — especially now
that the murderer is already
imprisoned for hfe thhout
parole._ .
And everiif Nlchols was ™

sentenced t deathin féderal

court, there would be appeals

and possibly another trial

or proceedings that might

result in a reduction of the

sentence, all of which would

consume still more time,

money and resources.
Furthermore, inter-

nal guidelines of the U.S.

Department of Justice forbid

a federal prosecution of

Nichols for murdering agent

Wilhelm. Under these reg-

ulations, a federal crimi-

nal ptosecution, following

a prior state prosecution for

‘substantially the same acts or

transactions, is prohibited.

If the state prosecution
has resulted in a conviction,
the only exception to the
policy is where the state sen-
tence was “manifestly inade-
quate.” Nichols has been sen-
tenced by the state court to
life without parole for mur-

_dering Wilhelm, and it is folly

to deem that sentence mani-
festly inadequate. .

Paul Howard has repeat-
edly exercised poor judg-
ment in the Brian Nich-
ols case. He refused Nichols’
offer to plead guilty in return
for a sentence of life without
parole. He wasted about $3
million futilely trying to get
a death sentente ina county
whose citizens.are wary of
this uncivilized sanction.
His prosecution witness lists
were document dumps that
forced Nichols’ attorneys
to prepare for testimony of
hundreds of people. .

Now, taking it upon him-
self to arrange a federal pros-

_“ecution of Nichols, Howard’s

judgment has devolved from
doubtful to doltish.

Reprinted with permission by the
The Atlanta Journal-Constitution
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Deadlock prompts fight over juries

Howard asks lawmakers to renew push to allow death sentences on split jury votes

By Alyson M. Palmer, Staff Reporter

Three days after a jury deadlocked 9-3 in favor of executing Brian G. Nichols, Georgia lawyers and
lobbyists were gearing up for a renewed legislative fight over allowing death sentences even when jurors
cannot come to a unanimous conclusion.

“My phone hasn't stopped ringing since the outcome of the Nichols trial was announced,” said
Douglas County District Attorney J. David McDade on Monday.

“It's all we've talking about for days,” said Sandra L. Michaels, lobbyist for the Georgia
Association of Criminal Defense Lawyers.

Nichols was spared the death penalty when the jury, which took just 12 hours to convict him of
four murders and 50 other counts relating to his March 2005 escape from the Fulton County Courthouse,
deliberated nearly 40 hours without coming to agreement about his sentence. Judge James G. Bodiford
on Saturday gave Nichols four sentences of life without parole, plus 485 years and seven more sentences
of life in prison, saying he was giving the maximum, “every day | could.”

At a press session following the sentencing hearing Saturday, Fulton District Attorney Paul L.
Howard Jr. called upon the General Assembly to review the process by which capital sentences are
decided. He said he would favor revising the law to allow for a capital sentence on a 9-3 or 10-2 verdict.
He also suggested prosecutors should have extra “strikes,” or votes to disqualify a prospective juror,
when a certain number of prospective jurors indicate during jury selection that they have serious
reservations about the death penaity.

Howard said that at least three members of the Nichols jury had expressed strong reservations
about the death penalty during voir dire. He added that the prosecution was forced to let those jurors on
the panel after they said that they could be persuaded to vote for death, if presented with particularly
heinous circumstances or multiple victims.

Howard said Saturday that some jurors told him that the three holdouts “showed up with their
minds made up.”

That sort of complaint has spawned legislation in recent sessions of the General Assembly that
would allow a death sentence on something less than a unanimous jury verdict at sentencing. However,
none of the legislation has passed through the full General Assembly to date.

Earlier attempts

In 2007, the House of Representatives passed a bill 106-65 that would have allowed a death
sentence when at least 10 of 12 jurors voted for death. But it failed to get out of the Senate Judiciary
Committee that year.

, The chairman of that committee, Sen. Preston W. Smith, R-Rome, called for a vote when the bill's
sponsor, Rep. Barry Fleming, R-Harlem, didn't appear to present it, recalled state Sen. Joseph |. Carter,
R-Tifton. Carter voted against the bill in committee.
~ "It went down in flames,” said Carter, who is not returning to the Senate because he ran for a

Reprinted with perrmssmn by
The Fulton Daily Report
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Superior Court seat.

Fieming, who also won't be returning to the General Assembly, said that he had been told by
Smith there wasn't enough time left in the legislative session to consider the bill and was on the House
floor when he learned the legislation had been calied for a vote in the Senate committee. Smith said he
called for a vote when prosecutors supporting the bill became upset about the bill not getting a hearing.

Earlier this year, the House again approved legislation that would have allowed the death penalty
on the votes of 10 jurors, this time as an amendment to another piece of criminal legislation sponsored by
Smith. The House hadn't gone through the proper channels to attach something to Smith's legisiation,
recalled Sara J. Totonchi, who has lobbied against non-unanimous death penalty legisiation for the
Southern Center for Human Rights, and Smith successfully fought off the amendment.

Smith said he had concerns about the amendment because it put two aspects of the state's death
penalty law in conflict, possibly leaving the entire state death penalty system in jeopardy.

Smith noted that recent legislation could not have affected Nichols' sentencing had it been
passed into law subsequent to the 2005 crime because of rules against retroactive application. Moreover,
it's not clear that what's likely to be proposed this session would allow for a death sentence on a 9-3 jury
vote.

Rep. David Ralston, R-Blue Ridge, said he may be introducing a non-unanimous death penalty
bill this session. One of the sponsors of the 2007 legislation, Rep. Tim Bearden, R-Villa Rica, also said he
plans on reintroducing legislation and hopes to have something ready in the next four or five days. He
said he doesn't anticipate it will be different from the 2007 legisiation, House Bill 185. He said he expects
it to require a minimum of 10 juror votes for death because that is what the House passed previously.

Opponents of such legislation are prepared to dust off arguments they used in prior sessions.
Totonchi said the Nichols case has done damage to Georgia's court system in many ways, citing
problems with the indigent defense system. “It may do more damage in the coming session with
nonunanimous jury legislation,” she said.

Michaels, the defense lawyers' lobbyist, said prosecutors' arguments for the legislation is
disrespectful to jurors, saying the law is clear that any reason can support a decision not to vote for death.
“We shouldn't be going behind their decision and questioning them,” said Michaels. “Just because you
lose a case doesn't mean you have to come change the law. That's just ridiculous.”

Criminal defense attorney Jack Martin, who is co-chair of GACDL's legislative committee,
acknowledged that the U.S. Supreme Court has found that the Constitution doesn't require a unanimous
jury to convict someone. But he added that the court has been silent on whether unanimous verdicts are
necessary for someone to be sentenced to death.

McDade, who said he anticipates being back at the Legislature this year advocating for
prosecutors, said the problem occurs when jurors say one thing in voir dire then do another thing in the
jury room. Judges make sentencing decisions in Georgia in every other sort of case, so, he argued, -
allowing a death sentence on less than a unanimous jury vote would not be a radical change.

“There's no other process in democracy where two out of 12 get to determine what happens,” he
said.

As for the Nichols case, McDade says “Lady Justice owes those victims an apology.”

But Ralston said his bill wouldn't merely be a response to the Nichols case, noting the
legislation's prior history. “Nichols is only the latest and one of the more high profile cases,” said Ralston,
“but it's not a response to just one case.”

If prosecutors and their legislative allies want to succeed, they will need to answer to not only
advocates for criminal defendants but also their Republican lawyer-colleagues who have expressed
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reservations about non-unanimous death penalty legislation. .

Carter won't be back as a senator this year, but he said he had substantive concerns with the
prior proposal. He noted that the state requires a unanimous jury decision on “how to divide the pots and
pans in a divorce case,” so it's not fair to have a question of life or death decided on something less.

He added that in most of his years at the Legislature, the body made a big payout to someone
who had been wrongly convicted, suggesting that he wouldn't be comfortable making it easier for a
mistake to occur.

“There are hard cases,” he said, “and hard cases too often make bad law.”

Smith said he is open to considering the legislation allowing nonunanimous death verdicts.

But he also recited some of the points made by those campaigning against it, such as assertions
that states that have done away with a unanimity requirement for death decisions have had a high
number of verdicts overturned by appellate courts.

“We don't want to jeopardize the system itself,” Smith said.

ﬁn : i‘ﬁ fﬁCiﬁEVﬁfﬁédeWQﬁﬁite Copyright 2009 Incisive Media US Properties, LLC. All rights reserved.
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Impartial observer:
Japanese judge watched
Brian Nichols trial
unfold, is impressed
with what he learned
about US. legal system., *

BY MONI BASU.
mbasu@ajc.com

One regular visitor at the
Brian Nichols trial did not
haveapersonal interest in the

outcome. He was hot a frxend ’

or relative' of one Nichols’
victinis. He was not called to
testify..

He sat quietly-in the back
of the courtroom, listening
and obiserving a legal system

that is unfamiliar in his own
courntry. .

Akira Yasumi, 36, a trial
court judge from Tokyo, is in
Atlanta to spend a year learn-
ing about America’s judicial
procedures as Japan prepares
to implement a riew trial-by-

jury system next May.
Yasumi’s  timing was
opportune — he arrived

shortly before the Nichols
trial opened in September
and was exposed to Atlanta’s
most high-profile case.

In the end, Yasumi learned
a thing or two about the jury
system as eight women .and
four men and ‘woman wres-
tled with Nichols’ punish-
ment forfour days and could
not return a unanimous deci-
sion for the death penalty.

“The jurors did very sin-
cere work,” Yasumi said.
“There is strong belief herein
thejury system” -

Japanese judges have been

visiting Fulton County courts-

for several years, as. they do
other U.S. jurisdictions and
those in European nations
and Australia.

Yasumi has an office in the
Fulton County Justice Tower
Complex with a full view of
the Capitol.. The nameplate

" on the office door says “sz-

iting Judge!
Yasumi sat.in Courtroom

OB of the Atlanta Munici-

pal Court, where the Nich-
ols trial was held, took notes
and sometimes leaned on his
trusty electionic translation
device to help him under-

. respect for

stand.

He said he had deep
Judge Jarnes
G. Bodiford and his effort
to be fair to both sides. He
was amazed at the civil-
ity afforded to Nichols, who
might not have been treated
that way in a Japanese court.

“I learned a’lot on how
to respect everyone in the
courtroom, even the defen-
dant;” Yasumi said.

Japdn once had {J.S.-style
trials by jury, but the military
government abolished. them

in 1943. Had Nichols been on’

trial for his life in Japan, he
would have faced three gov-
ernment-appointed  judges

‘who would have decided his
guilt anid his sentence.

Yasumi said Japan is trying

to open up its legal system to

the public, chande designed
toincrease pubhc trust in the
judicial process.

After May, verdlcts and
sentences for serious crimes,

including homicide, will be

decided by a panel consisting
of three professional. judges
and six citizen judges, known
as “Saiban-in” The lay

judges — what’s known here

as the jury — will be chosen
by lottety from voter regls—
tration rolls.

Yasumi said his experience
in Atlanta has been invalu-
able as Japan ,embarks on
democratization.

He thought that Nich-
ols would end up with a death
sentence.-That a jury had the
patience to deliberate, anq

Reprinted with permission by the
The Atianta Journal- -Constitution

istice

“even asked to hear audio tapes

entered into evidence, was a
sign to him that these were
men and women who set aside
their own emotions for the’
greater cause of justice. -

The young judge said his

-faith in the American jury
. System was strengthened by.

the Nichols trial, He will note
in his report that, at the sys~ .
tem’s- core, lies a profound
respect for other people. .

The clincher for Yasumi’
came at a news confei-
ence held by the families and
friends of Nichols' victims.
Even though they had wanted
a death sentence, they were
grateful for thejury’s efforts.

“I was impressed,” Yasumi
sdid, “that the families of the
v1ct1ms all thanked the jury.






