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County board of commissioners executive session. Brennan v. Commissioners

of Chatham County, 209 Ga. App. 177 (1993) (Johnson, J.):

Affirming determination by trial court (Gadsden, J.) that a vote of the
Chatham County commissioners in an executive session to dismiss
plaintiff, the appointed county attorney, did not violate Open Meetings
Act. The Court of Appeals held that the Act did not require the executive
session to be held in public because it was held for the purpose of

- “discussing or deliberating upon the . . . dismissal . . . of a public officer or
-employee,” and thus exempt pursuant to 0.C.G.A. § 50-14-3(6).

* The court concluded that the 1992 amendment to O.C.G.A. § 50-14-3(6)
requiring that any vote affecting the dismissal of a public employee be
taken in public was not in effect when the commission vote took place in
1991 : :

Petition for recall. Davis v. Shavers, 263 Ga. 785 (1994) (Clarke, J.):

*  Appeal from decision of trial court (Pannell, I.), finding that applications
for petition of recall of two city councilmen and the mayor of Fort
Oglethorpe, Georgia were insufficient. Among other alleged
transgressions, the application cited a violation of the Open Meetings Act
as grounds for the recall.

* Affirming the trial court’s decision, the Georgla Supreme Court

recognized that a violation of the Act can be grounds for recall of a -
politician, but held that the circumstances of the violation must be set out
with “reasonable particularity,” including notice of the time and place of
the alleged violation, so that members of the public can make “an
informed decision as to whether to sign the application for recall.” 263
Ga. at 787. According to the Court, “That was not dene in this case.” d.

Advisory committees. Jersawitz v. Fortson 213 Ga. App. 796 (1994)

(Blackbum J):

Suit alleging violation of Open Meetings Act by the Atlanta Housmg
Authority’s Olympic Task Force Selection Committee. The trial court
(Langham, J.) held that the meeting d1d not fall within the purview of the
Open Meetings Act.

* The Court of Appeals reversed, holding that the committee “acted as a
vehicle for AHA to carry out its responsibility to review the proposals -
submitted to the agency, and because of the responsibility assumed by this
committee with the knowledge and full acquiescence of the agency, the
agency cannot hide behind the committee and assert that its governing
body did not create it.” :

* The court also found that AHA did not substantially comply with the Act
by prov1d1ng the plaintiff with a videotape of the meeting after the fact,
because viewing a v1deotape was not “as adequate substltute” for having
the opportunity to give input to the decision-makers.

90 days provnsmn Guthrie v. Dalfon City School District, 213 Ga. App 849
(1994) McMurray, J.): :
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| Appeal from trial court’s grant of paitial summary judgment to defenda'nt

school district voiding a settlement agreement that had been reached
between the board of education and plaintiff school teacher as violative of
the Open Meetings Act. The trial court (Pannell, J.) reasoned that because
the board had approved the settlement agreement outside of an open

" meeting, the board’s action violated the Act.

The Court of Appeals reversed, holding that defendant’s challenge to the
action taken at the meeting was not brought within 90 days, as required by

0.C.G.A. § 50-14-1(b).

Discussion of permit in closed session. Crosland v. Butts County Board of
Zoning Appeals, 214 Ga. App. 295 (1994) (en banc) (Pope, J.):

Suit challenging Butts County Board of Zoning Appeals’ grant of a solid
waste landfill permit. The trial court (Smith, J.) granted summary
Jjudgment to the board, concluding that the board had not violated the Act.
In an en banc decision, the Court of Appeals reversed and remanded,
holding that fact issues existed as to whether the Act had been violated.
The court noted that there was conflicting testimony as to whether the
merits of granting the permit had been discussed at two nonpublic
meetings that had been held by the board.

Four judges dissented, arguing that even though the permit was discussed
at closed meetings, the only “official action” occurred at an open meeting
after public hearings '

Hospital authorities. Northwest Georgza Health System, ]nc v. Times-Journal,
Inc 218 Ga. App. 336 (1995) McMurray, J.):

Appeal from order of trial court (Hines, J.) in suit by Marietta Daily

~Journal holding that combinations of private hospitals and public hospital

authorities are subject to the prov151ons of the Open Meetings and Open

Records Acts.
Court of Appeals affirmed, stating that “[w]ithout question, these private,

* nonprofit corporations became the vehicle through which the public

hospital authorities carried out their official responsibilities ?

Notlce Beck v. Crisp County Zoning Board of Appeals, 221 Ga App 801 (1996)
(Blackburn L)

Appeal from order of trial court (Lawson, J.) finding that appellant
landowners failed to establish a violation of the Open Meetings Act.

Court of Appeals reversed, concluding that the zoning board intentionally
misinformed the public by its printed agenda and its chairman’s comments
that the meeting was closed. Accordmgly, the board’s action on the

petition for conditional use permit at issue was void.

Petition for recall. Phillips-v. Hawthorne, 269 Ga. 9 (1998) (Hunstein, J.): .

Appeal from trial court order finding legally insufficient recall
applications alleging an Open Meetings Act violation.
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‘Reversed. “The requisite information identifying the meeting was
provided here not by date or location but by the controversial subject
matter that was allegedly discussed at the meeting.”

Benham J., joined by Carley and Thompson, JJ., dissenting.

Personnel issues. - Camden County v. Haddock 271 Ga. 664 (1999) (Fletcher J.):

Former county employee sued county, county commission, individual
commissioners, and administrator, alleging violations of procedural due
process and the Act in connection with her discharge. The trial court
entered summary judgment for employee, and county appealed.
Reversed. The Act provides that county commission meetings must be
open to the public, but there is an exception when personnel matters are
discussed. Thus, the county commission did not violate the Act when its
members discussed former county employee's performance at meetings
prior to her termination by county administrator. '

Attorney-client privilege. Schoen v. Cherokee County, 242 Ga. App. 501 (2000)
_ (Johnson J):

County resident sued county, chairman of county board of commissioners,
and members of board for violation of the Act. Trial court entered
summary judgment for county, chairman, and board members, and
resident appealed.

Affirmed. Court of Appeals held that the closed meeting between county
board of commissioners and county attorney about lawsuit filed by
property owner challenging board's denial of its application to change
zoning classification fell within attorney-client exception to Act, even if
members voted on proposed consent order, as governing body discussing
pending litigation with counsel must necessarily be permitted to decide
whether to accept or reject a proposed settlement agreement even if it
1n01denta11y involves taking of a vote.

. Personnel matters. Moon v. Terrell County et al., 249 Ga. App. 567 (2001)
(Barnes I):

Court of Appeals held that, even though defendant employer asked
plaintiff whether he would prefer a closed or open session to discuss his
employment status and he chose a closed session, the Act states that “the

‘public at all times shall be afforded access to meetings declared open to
- the public.” One citizen cannot elect to close a meeting that should be

open. Defendant’s action of terminating plaintiff’s employment was void,
as it was accomplished in violation of Act.

. Location of meeting. Maxwell V. Carney, 273 Ga. 864 (2001) (Thompson J):

County board of commissioners held monthly meeting in usual room, but
on one occasion the room could not accommodate all people who wanted
to attend. Board did not move meeting to larger room that had been used
prevxously for meetmgs
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Supreme Court affirmed lower court’s ruling that board must conduct
meetings in larger meeting room if usual room was too small; but reversed
lower court’s ruling that board was required to provide adequate seating to =
enable all members of public to attend the meeting. Held that Act requires
adequate, advance notice of a meeting, not physical access to all members
of pubhc :

Attorney-client privilege. Claxton Enterprise v. Evans County Board of
Commissioners, 249 Ga. App. 870 (2001) (Ellington, J.):

%

Board invoked the attorney-client exception to Act to discuss “probable
litigation” concerning employee. Newspaper objected as there was no
evidence employee had taken any legal action against the county at that
time. Board latér amended its stated reason to “personnel matters.”- A

- week later, Board again invoked attorney-client exception to close meeting

to discuss possible litigation concerning same employee, as the employee
had now made reference to litigation.

Held that Act must be construed broadly and exceptions construed
narrowly. '

Court of Appeals found that employee’s threat to sue was idle and should
not be construed as potential litigation for purposes of the Act. To invoke
attorney-client exception, the governmental entity must show a realistic
and tanglble threat of legal action, beyond mere suspicion or fear of t being

sued.

Board of Equalization dellberatlbns Bryan County Bd. of Equalization v.
Bryan County Bd. of Tax Assessors, 253 Ga. App. 831 (2002) (Andrews, I.):

The Bryan County Board of Equalization held an open hearing to obtain
evidence regarding a dispute over property value. The Board, however,
closed the meeting to the public when it began its deliberations. The'
Board claimed that its deliberations were a quasi judicial function and,
therefore, entitled to be in private. '

The Court of Appeals ruled against the Board noting that the Open
Meetings Act applies to all meetings of the Board. In response to the
Board’s claim that they were undertaking a quasi judicial function, the
Court held: “We realize that ‘openness in sensitive proceedings is
sometimes unpleasant, difficult, and occasionally harmful. Nevertheless,
the policy of this state is that the public’s business must be open.””

Attorneys’ fees. Evans County Bd. of Comm 'rs v. The Claxton Enter. 255 Ga.
App 656 (2002) (Phipps, J.):

The Claxton Enterprise newspaper sued the Evans County Board of
Commissioners for violating the Open Meetings Act. The trial court
awarded the newspaper $1,500 in attorney fees.

" The Court of Appeals upheld the award of attorney fees. The Court held

that when non compliance with the Open Meetings Act is without
“substantial justification,” attorney fees must be awarded. This includes
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fees incurred for appellate work. “Substantialjustiﬂcation” does not

: require a showing that the government acted with bad faith.

Civil discovery. Wiggins v. The Bd. of Commrs of Tift Coum‘y Ga., 258 Ga.

App. 666 (2002) (Eldridge, J.)

Plaintiff sought injunctive relief under the Open Meetings Act agamst the
‘Board of Commissioners of Tift County. He claimed that the Board
received evidence and heard arguments against him while in a closed
session in violation of the Act. The superior court granted the injunction
and ordered the relief sought by Plaintiff -- that no action be taken against
him as a result of the Board meeting,

The Court of Appeals affirmed the remedial injunction but also held the
trial court should not have placed the Board under a continuing injunction

~ as the Board was already under a legal duty to comply with the Open .

Meetings Act.

Notice of meetmgs Slaughter v. Brown, 269 Ga. App. 211 (2004) (Andrews, J.):

*

Taxpayers sued the Stewart County school board and superintendent

for violating the Open Meetings Act by not giving the public proper
notice of upcoming meetings. The published notice. that was provided by
the school board listed a different location than where the meeting actually
was held.

The Court held in favor of the taxpayers finding that the notice was
improper and that there were no special circumstances that justified
holding the meeting with less than 24 hours notice.

The Court also upheld an award of attorneys fees to the Plaintiffs.

Failure to hold meeting. H.G. Brown Famzly Led. v. Villa Rlca 278 Ga 819
(2005) (Sears, P.J.)

Company sought mandamus relief asking that City be compelled to
comply with a contract executed between the company and the mayor and

. two council members who were acting on behalf of the City. The contract

was not presented to the city attorney for review nor to the crty council for
approval, as required by the City’s charter.

Court held that contract was null and void, given, among other reasons,
that the contract was not considered in an open public meeting, as required
by the Open Meetings Act. '

Notice of rnéetirrg agenda. Lancaster v. Effingham Co., 273 Ga. App. 544

' (2005) (Miller, J.)

Taxpayers sued Effingham County and Board of Commissioners for
violating the Open Meetings Act where notice failed to disclose that
budget meeting would involve consideration of borrowmg money from the
county’s general reserve fund to pay off a bank note.

The Court held in favor of the county finding no evidence that the Board
intentionally omitted the issue from the agenda. 4
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The Court further noted that under the Open Meetings Act, “[ﬂailure to
include on the [public meeting] agenda an item which becomes necessary

‘to address during the course of a meeting shall not preclude considering

and acting upon such item.” 0.C.G.A. § 50-14-1(e)(1).

Notice of meetings. Bradley Plywood Corp. v. Savannah, '271 Ga. App. 828
(2005) (Phipps, J.)

Companies filed a declaratory judgment suit agalnst the mayor, alderman

-and City alleging that their property was improperly annexed in a special,

as opposed to regular, meeting. Plaintiffs alleged that the City improperly
rescheduled a meetmg to an earlier date in violation of the Open Records
Act.

The Court held in favor of the City, ﬁndmg that when the City published
its schedule, it made clear that the December meeting would not be held
on the regular date because of Christmas. Thus, the chosen date was the
first selected date, not a product of a rescheduling that would turn a

_ regular meeting into a special mcetmg

Open Meetings Act and bond validation hearings. Berry v. City of East Point,
277 Ga. App. 649 (2006) (Blackburn J.):

*

An appellate court will not disturb a trial court’s factual finding regarding
a bond-validation hearing if there is any evidence to support it. Because
there was some evidence showing that the meeting and vote on the bond
proposal were conducted properly, the Georgia Court of Appeals found no
error and declined to find a violation of the Open Meetings Act.

Attorney’s fees. Decatur County v. Bainbridge Post Searchlzght Inc., 280 Ga.
706 (2006) (Carley):

*

During a public county commission meeting, county commissioners who

were under investigation retired to-an executive session with their attorney
to respond to proposed, grand-jury presentments. When newspaper
requested copies of the documents involved in that session, commissioners
refused, claiming that the documents “constituted a confidential response
by them to proposed grand jury presentments,” thus the information was
not subject to the Open Meetings Act or Open Records Act.

Trial court held in favor of the newspaper and awarded it attorney’s fees.
On appeal, the commissioners argued that this was error because their
closed session came within the attorney-client exception to the Open
Meetings Act. The Georgia Supreme Court disagreed, holding that “a
meeting may not be closed to discuss potential litigation under the
attorney-client exception unless the governmental entity can show a
realistic and tangible threat of legal action against it . . . that goes beyond a
mere fear or suspicion of being sued.” :

In this case, there was no pending or potential litigation but only grand-
jury presentments questioning the propriety of some of the '
commissioners’ actions. “Thus, it is clear that the topic of the meeting’
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related to the manner in which the country’s business was being conducted
and, as such, the purpose was to fashion a political response, not to
prepare a legal defense.” In such circumstances, the trial court correctly
rejected the claimed privilege as too remote and speculative.
Justices Benham and Melton dissented, maintaining that the attorney- -
client exception applies when the threat of suit is realistic or tangible. In
this case it was because the grand jury questioned commissioners’ alleged
wrongdoings and sent proposed presentments to them requiring
explanations for their activities, which would then be used to determine

- the scope of the charges against them. “These acts are directly analogous
to discovery in a pending suit,” thus, commissioners were subject to
potential litigation, and the exception should apply.

. Notice of meeting and location of meeting agenda. EarthResources, LLC v.
Morgan County, Nos. S06A1150, S06A1713 (Ga. Nov. 30, 2006) (Benham, J.):

*

Court holds that notice of meeting was sufficient to satisfy the notice
requirement under the Open Meetings Act because it was timely posted at
the regular meeting location, and it advised the public that the meeting
would be held at an alternate site.

Court also holds that “[a]lthough the failure to post the agenda at the
alternate [meeting] site constituted a technical violation of the statute, [the
court does] not construe the statute so tightly as to consider the failure to
comply with the letter of the agenda provision to require invalidation of
the decision adverse to [plaintiff].” This is especially true given that there
is no allegation or evidence that this technical violation deprived plaintiff
“of a fair and open consideration of its request or in any way impeded the
remedial and protective purposes of the Open Meetings Act.”

3.1: Synopsis of Georgia Open Meetings Act Cases

2008

State Commission Decisions. In the Matter of the Complaint of Alltel .
Communications, Inc., Against Pub. Serv. Telephone Co. to Stop Revocation
of Local Dialing Parity by Pub. Serv. Telephone Co. and for Emergency
Relief, 2008 WL 1747649 (Ga. Pub. Serv. Comm’n' Apr: 9, 20(')8'):' N

* Georgia Public Service Commission’s modlﬁc'a‘.uon of 1mt1al. decision
by Commission Hearing Officer violated provision of Georgia Open
Meetings Act, 0.C.G.A. § 50-14-1(b), which applies to all state
commissions. '

* 0.C.G.A. § 50-14-1(b) provides that “[a]ny resolution, rule,
regulation, ordinance, or other official action of an agency ado‘pted3
taken, or made at a meeting which is not open to the pubhg as required
by this chapter shall not be binding.” Where the Qommisswn ma(}e a
decision to modify the initial decision of the Hearing Officer outside
of a meeting open to the public, the Commission’s order was not

binding.






