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Housing Authority records. Strange v. Housing Auth. of City of Summerville,

268 Ga. App. 403 (2004) (Barnes, J.):

The Housing Authority filed suit seeking, inter alia, to enjoin Appellants
from making future open records requests on the Authority. Appellants
had made several open records requests in the past.

* Appellants filed a counterclaim alleging that the Authority violated the
Open Records Act. The trial court granted summary judgment for the
Authority on the counterclaim, holding that it was rendered moot when the
Authority amended its complaint to withdraw its injunction request.

* The Court of Appeals reversed, holding that the counterclaim was not
moot because the Authority also had failed to provide documents in
response to Appellants’ open records requests and, therefore, could still be
liable under the Open Records Act.

State insurance commissioncr records. Hoffman v. Oxendine, 268 Ga. App.

316 (2004) (Phipps, J.):

The Court held that it was an abuse of discretion by the state Insurance
Commissioner to withhold reports regarding the investigation of an
insurer.

* The Court found that the Insurance Commissioner could not rely on
authority and/or reasons to deny disclosure that were not stated in his
response to the Open Records request.

* Here, the Insurance Commissioner failed to cite the “pending
investigation” exception to the Open Records Act in his response to the
request; therefore, the Court held that the trial court erred in permitting the
Commissioner to use this argument in denying disclosure.

Police records — Private university police force. 7he Corporation of Mercer
University v. Barrett & Farahany, LLP, 271 Ga. App. 501 (2005) (Johnson, J.)
(Ruffin, C.J. and Barnes, J., concurring), cert. denied, 2005 Ga. LEXIS 392 (Ga.
May 23, 2005):
Suit by law firm against Mercer University for access to records
maintained and generated by the Mercer University Police Department.

* The Court reversed the decision of the trial court (McConnell, J.) that the
‘records be produced, holding that a police force hired by a private
university is not a public office or agency just because it performs certain
functions authorized by the State by statute.

* The Court also held that the police force did not receive or maintain
documents in the performance or service of a function on behalf of a
public office or agency, because evidence showed that the police force
worked solely for Mercer University. The fact that the police force was
required to report gang activity to local law enforcement was irrelevant.

* Simply performing some task or function with an indirect public benefit,
or with benefit to the public as a whole, does not transform a private
entity’s records into public records.

* Purpose of Open Records Act would not be furthered by compelling
disclosure of records in this case.

.
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Attorney’s fees and procedure — Petitioner should follow up after receiving
response to ORA request before rushing to sue for attorney’s fees. Evereir v.
Rast, 272 Ga. App. 636 (2005) (Miller, J.):

*

The Court affirmed the decision of the trial court denying Everett’s motion
for attorney’s fees and expenses, holding that the city had not failed to
produce records without substantial justification. Rather, the city
indicated that it would comply and that documents in addition to those in
its possession “may or may not” be in the possession of various city
departments.

Everett improperly rushed to litigation instead of contacting the city after
it responded that it would provide documents.

Attorney’s fees and procedure — Custodian of records must affirmatively
respond to ORA request within 3 business days. Wallace v. Greene County,
274 Ga. App. 776 (2005) (Bernes, J.):

The Court reversed and remanded the decision of the trial court denying
Wallace’s motion for summary judgment on attorney’s fees, holding that
the county violated the Open Records Act by not affirmatively responding
to Wallace’s request within 3 business days. Thus, Wallace met first
prong of test for attorney’s fees.

Court remanded on unresolved issue of whether Wallace had shown that
county lacked substantial justification for the violation, the second prong
of test for attorney’s fees.

Private entities as veﬁicles for public agencies due to involvement of public
officials, Baker v. Metropolitan Atlania Chamber of Commerce el al., 2005-cv-
105088, Nov. 17, 2005 Order (Johnson, J.), currently on appeal:

*

Suit by Attorney General and newspaper for access to NASCAR Hall of
Fame and Super Bowl bids submitted and maintained by private entities.
The Court held that records maintained by private entities related to the
bids were subject to Open Records Act because public officials and their
pledges of political and financial support were “absolutely necessary” to
the possible success of the bids.

The bids were received in the course of the operation of a public office
because the private entities needed the public officials and acted with their
full knowledge and acquiescence.

Certain exceptions under the statute protecting bids from disclosure did
not apply here.

Records of bids for Atlanta to host NASCAR Hall of Fame and Super Bowl.
Central Atlanta Progress, Inc. v. Baker, 278 Ga. App. 733 (2006) (Johnson, 1.):

Two private corporations, composed of Atlanta-area businesses, submitted
bids for Atlanta to host the NASCAR Hall of Fame and the 2009 Super
Bowl, and newspaper requested copies of the bids under the Georgia Open
Records Act, but corporations refused, arguing that the bids were not




subject to the Act because they were not prepared by or on behalf of
public agencies.

The Attorney General issued an opinion that “in light of the significant
involvement of public officials, public employees, public resources and
public funds in the matters, the bids were subject to the [Act] and should
be disclosed,” but the corporations still refused. The superior court agreed
and ruled for the newspaper.

Court affirms trial court’s decision, explaining that the bids involved the
use of public funds; they called for the future use of substantial public
resources; and, public officials and employees participated in preparing
them. The Act “must be broadly construed to effect its purposes.”

2006 Attorney’s fees and procedure — Summary Judgment improper when
evidence shows that records custodian failed to respond to ORA request
within 3 business days, and no substantial justification exists for not doing so.
Benefit Support, Inc. v. Hall County, 281 Ga. App. 825 (2006) (Blackburn, J.):

*

County failed to respond to a records request within three days of
recelving it, and requester sued for attorney’s fees for failing to comply
with the Georgia Open Records Act. Trial court denied the county’s
request for summary judgment on this claim, finding that both prongs of
the test set forth in Wallace were satisfied: the county missed the three-
day deadline, and it did not have a substantial justification for its
omission.

Court affirms trial court’s denial of summary judgment, explaining that
because the county did not produce the documents until after the civil
litigation commenced, “and because the county has further failed to
explain this dilatory conduct in any evidence submitted with its
summary judgment motion, some evidence shows that the county’s
violation lacked substantial justification.”

2006 Trade-secrets exception to ORA. Douglas Asphalt Company v. E.R. Snell
Contractor, Inc., 282 Ga. App. 546 (2006) (Barnes, J.):

®

Trial court enjoined DOT from giving unredacted copies of certain
records to asphalt company because the records contained contractors’
trade secrets, which could give asphalt company a competitive advantage.
Court affirms trial court, finding that the exception to the Act for trade
secrets, O.C.G.A. § 50-18-72(b)(1), applies, and explaining that the “trial
court did not err in concluding that the contractors presented evidence that
the information derived economic value from not being generally known
or readily ascertainable to others.” Court also holds that although the
product was sold in public places, this did not transform the confidential,
technical specifications of the product’s design into public property.
Court rejects asphalt company’s contention that trade-secret exception
was not satisfied because the contractors were not required by law to
submit the information to the DOT. “While it is true that the contractors
were not required by law to enter into contracts with the state, several

24




2007

2007

2007

witnesses testified that once they entered those contracts, they were
required by law to submit the information to the DOT before starting or
continuing work.” Court explains that information that must be submitted
in conjunction with government contracts is “required by law” as that
phrase is used in O.C.G.A. § 50-18-72(b)(1).

Access to Election Materials. Smith v. DeKalb County, 288 Ga.App. 574 (2007)
(E lington, J.):

Injunction proper to Georgia Secretary of State to prevent public from
obtaining election data.

Individual submitted Georgia Open Records Act request to director of
elections seeking CD containing “all ballot images and ballot styles as
well as vote totals and a copy of the consolidated returns from the election
management system.” Director notified Secretary of State of request and
that she intended to release the records. Secretary of State sought TRO to
prevent this.

Lower court granted TRO and permanent injunction preventing
unauthorized individuals from accessing election CDs because it found
Georgia law required CD’s to remain under seal for at least 24 months
following election unless otherwise directed by superior court, but
superior court had not ordered the seal be lifted. Because the CD is
statutorily designated to be kept under seal, it is exempt from records open
to public inspection.

Injunction is also proper because CD contains security information that
could compromise election security, so it falls within exemption for
“material which if made public could compromise security against
sabotage, criminal, or terroristic acts.” Though copy of CD could be
provided without this security information, government need not create
this since it was not in existence at the time of the request.

Notice where State (or its agency) is a party. Geo) rgia Department of
Agucul/we v. Griffin Industries, 284 Ga. App. 259 (2007) (Adams, J.):

Department did not receive adequate notice in accordance with Q.C.G.A,
§ 9-10-2(1) that merits of Open Records Act request were going to be
considered by court, thus court’s decision granting full requested relief
was improper.

Only notice in record was of case management conference, and only
pending motion was for temporary relief, thus Department did not have
adequate notice of hearing on merits of ultimate issue.

Open Records Act requests regarding government wrongdoing. Moore v.
Gabriel, No. 3:05-CV-31(CDL), 2007 WL 917291 (M.D. Ga. Mar. 22, 2007):

Open Records Act requests relating to potential abuse and
mismanagement by government are protected First Amendment speech
because this is of core public interest.
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Open Records Act does not excuse improper service. Melion v. Wiley, 262
Fed Appx. 921 (11th Cir. 2008) (per curiam):

Plaintiff claimed Open Records Act, which protects from disclosing
records revealing home address of law enforcement officers, validated
substitute service crafted by process server who served someone other
than defendant at defendant’s place of business.

Court rejects this argument explaining that Open Records Act does not
excuse failure to perfect service in accordance with Georgia law,

Pending investigations and three-day response requirement. Unified Gov't of
Athens-Clarke County v. Athens Newspapers, LLC, 284 Ga. 192 (2008) (Carley,

Newspaper filed suit against county claiming it violated Open Records Act
by refusing access to police records of unsolved rape and murder case
from 1992. Although investigation was inactive, the investigatory file had
not been closed.

Trial court granted summary judgment for county finding the records
exempt because they fell within exemption for “pending investigations,”
set forth in O.C.G.A. § 50-18-72(a)(4).

Appellate court reversed, finding the exception unsatisfied because
evidence showed there had been no progress in solving the case for several
years and because there was no ongoing, active investigation. Court of
Appeals noted that statutory exemptions to the Open Records Act must be
narrowly construed.

Georgia Supreme Court reversed the Court of Appeals holding and held
that the investigation remained “pending” and thus subject to the Open
Records Act exemption.

Georgia Supreme Court held that for purposes of the Open Records Act
exemption, a seemingly inactive investigation, which has not yet resulted
in a prosecution, remains undecided and therefore remains “pending” until
it is concluded and the file is closed. Similarly, a prosecution is pending
until a conviction has been reviewed on direct appeal and no further direct
litigation of an imminent nature and finite duration remains.

Georgia Supreme Court approved of Court of Appeals’ interpretation of
three-day response requirement in O.C.G.A. § 50-18-70(f) as requiring
response within three business days of agency receiving request
irrespective of when specific person at agency in charge of records
receives request.

Hunstein, J. (concurring in part and dissenting in part) disagreed with
majority’s analysis of “pending investigation™ exemption and stated that
exemption should only apply to those investigations and prosecutions
being “actively, definitely and imminently pursued.”

ORA Does Not Permit Recovery of Damages. Chisolm v. Tippens, 289 Ga.
App. 757,762 (2008) (Mikell, 1.), cert. denied, (Ga. June 2, 2008), cert. denied,
129 S. Ct. 576 (2008):
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* Noting in dicta that Open Records Act does not permit recovery of
compensatory or punitive damages.

Records Generated During Internal Investigation of Sexual Misconduct

Were Subject to Disclosure and Were Not Work Product. Fulton DeKalb

Hosplfal Auth. v. Miller & Billips, 203 Ga. App. 601 (2008) (Johnson, J.):
Law firm filed suit against Fulton DeKalb Hospital Authority pursuant to
Open Records Act seeking disclosure of records generated during internal
investigation into allegations of sexual misconduct. Authority had refused
to produce certain records, including tape-recorded interviews, interview
notes, and investigator’s final report to the General Counsel on the basis of
the work product doctrine.

* Following in camera review, trial court rejected work product claim and
ordered disclosure of records despite involvement of legal department in
investigation, finding that investigation was a routine inquiry in response
to complaints and was not conducted in anticipation of litigation.

* Appellate court affirmed, finding that Authority had commenced
investigation not in response to any claim or threat of litigation, but only
because it received anonymous complaints.

Public Agency Must Raise Specific Exemption in Initial Responsc to

Requesting Party. Jaraysi v. City of Marietta, 294 Ga. App. 6 (2008) (Mikell,

J): ,

* Property owners filed suit against City for refusing to disclose records
regarding unfinished construction on their property for which building
permit had been revoked and which was subject to Municipal Coult
demolition action. :

* Court rejected City’s attempt to rely on “pending investigation or
prosecution of criminal or unlawful activity” exemption under O.C.G.A. §
50-18-72(a)(4) because City failed to specify this reason in its initial
response to Open Records Act request, and instead did not reference
specific Act provision until summary judgment. Court also noted that
City’s citation to O.C.G.A. § 50-18-72, without more, was insufficient in
that City did not cite subsection and paragraph relied upon.

* Appellate court vacated trial court’s grant of summary judgment for City
where record showed that City violated Open Records Act by failing to
respond to request within three business days and rejected argument that
property owners’ action was moot because City had eventually provided
requested records. Court remanded case to trial court to determine
whether attorney’s fees were warranted under O.C.G.A. § 50-18-73(b).

Documents Held By Private Entity Performing Public Function; Trade

Sccrets Exemption. United Healthcare of Georgia, Inc. v. Georgia Dep’t of

Cmty. Health, 293 Ga. App. 84 (2008) (Bernes, J.):

* Private party contracted with Georgia Department of Community Health
(“DCH?) to serve as third-party administrator for administration of State
Health Benefit Plan. Following Open Records Act request to DCH,
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private party filed suit seeking to enjoin disclosure of certain documents
relating to its contract with DCH.

Court held that documents were “public records” because, even though in
possession of private party, Open Records Act requires disclosure of
documents possessed by a private entity performing a service or function
for or on behalf of a public agency. O.C.G.A. § 50-18-70(a).

Court held that documents were “required by law to be submitted to a
government agency” in satisfaction of trade secrets exemption to the Open

- Records Act, O.C.G.A. § 50-18-72(b)(1) (rejecting the trial court’s

holding on this point) because private entity had submitted documents to
DCH pursuant to contractual obligation.

Rejecting public policy argument in favor of disclosure and finding that
plain language of O.C.G.A. § 50-18-72(b)(1) constitutes General
Assembly’s determination that trade secret protection outweighs any
greater public benefit in disclosure.

Remanding to trial court for determination of whether certain documents
meet two-part test for trade secrets under O.C.G.A. § 10-1-761(4)(A).

Lack of Federal Jurisdiction. Flemming v. Morris, No. 4:08-cv-51 (CDL), 2008
WL 2442184, at *5 (M.D. Ga. Apr. 30, 2008) (Faircloth, M.J.):

*
*

Prisoner filed suit bringing 42 U.S.C. § 1983 and Open Records Act claim.
After determining that § 1983 claim should be dismissed, Magistrate
Judge recommended dismissal of Open Records Act claim as outside the
subject matter jurisdiction of federal court.

Although documents at issue may have been relevant to plaintiff®s federal
claims, the determinations which must be made regarding the documents’
status and accessibility under Georgia law are not related to the issues
underlying plaintiff’s federal claims and are therefore not part of the same
case or controversy.,
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