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States seek end to ugly judicial raﬁ;éfces |

SUPPORTERS SAY merit selection would keep private interest groups and fundraising out _of process

AMANDA BRONSTAD | abronstad®alm.com

JUDICIAL ELECTIONS rife with private
interest groups and expensive campaigns are
forcing proponents and critics in more than a
‘half-dozen states to take a closer look at the

merit selection system of choosing judges.

In general, merit selection allows a commis- -
sion to recommend a handful of candidates to

States seek end
to ugly judicial races
with merit selection -

Merit, from pagel

merit selection system, which is the first in the
-country. In Kansas, a ballot initiative would
return one county’s selection system to judi-
cial elections.

Election season

The movesinvolving merit selection come as
this year’selection season begins, most notably
in Wisconsin, where a record number of pri-
vate interest groups and negative campaign ads
inundated the race for a state Supreme Court
seat this month. West Virginia, whose previous
races have attracted private interest groups,
holds its judicial primaries next month.

“There is more interest now than there has
beenin probably 20 yearsin really taking a seri-
ous look at replacing popular elections with
merit-based appointments,” said Seth Ander-
sen, executive vice president of the American
Judicature Society, an organization in Des
Moines, Iowa, that advocates for merit selec-

tion of judges. “It’s a direct outgrowth of the

trends we've seen in judicial elections.”

the state’s governor, who then selects a judge

from that list. Legislative proposals in Pennsyl-

vania and Nevada would replace judicial elec-
tions with a mierit selection system.

In Minnesota, a proposal for merit selection
has failed, but supporters are gearing up for
nextyear’s battle. Merit selection re-emergedin
Washington state, where private interest groups
have been involved in judicial elections, and in

- Fifteen states and the District of Columbia
use merit selection to choose their judges. In
five states, the governor or legislature directly
appoints them. Of those that elect judges, seven
states have partisan contests, and 14 have non-
partisan races. The remaining nine states use a
combination of elections and merit selection.

Inrecentyears, millions of dollars have been
spent on judicial elections, both by candidates
and private interest groups, which increasingly
have bankrolled negative attack ads on televi-
sion. Those developments have sparked inter-

est in eliminating campaign fundraising from
the process of selecting state judges.

In most states, changing to merit selection
requires a constitutional amendment.

Financial money

One of the most aggressive states to pursue
merit selection is Pennsylvania, where legisla-
tors, as part of a comprehensive reform effort
in the state, announced bipartisan billsin both
houses last month that would impose merit
selection of appellate judges. The move comes
after elections last year in Pennsylvania attract-
ed private interest groups and more than $7.5
millionin fundraising. '

Mississippi, where plaintiffs’ lawyer Richard F.
“Dickie” Scruggs pleaded guilty last month in
ajudicial bribery case. '

At the same time; critics of merit selection
have been fighting back in Missouri, where
a legislative bill would, among other things,
alter the makeup of the commission that
selects potential candidates under the state’s

See Merit, page 10

Because switching to merit selection -
requires a constitutional amendment, the bills
must be passed by both houses in consecutive _
sessions, followed by a voter referendum that -
could appear on the ballot as early as 2009, said -
Lynn A. Marks, executive director of Pennsyl- »
vanians for Modern Courts, a statewide court
reform organization that supports merit selec-
tion. The plan would create a commission that
includes members of the public, includingalaw -
school dean, a union member and arepresenta-
tive from a business organization, she said:

. “No system is going to be devoid of politics,
nor should it be,” Marks said. “But the elective
process is pure partisan politics, and what this
does is it gets money out of the process. It gets
judges out of the fundraising business.”

In Nevada, a panel assembled by the state
Supreme Court recommended last month a
legislative proposal that would replace con-
tested judicial elections with a merit selec-
tion system. That proposal, which was passed
last year, would set up a commission to select
nominees but permit judges torunin retention
elections. The legislation must survive another
session next year, along with potential voter

Reprinted with permission by
The Fulton Dailv Renort
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| Washington -

1 Recent high-profile
| judicial elections:

', Wisconsin

’ West Virginia.

_ MERIT ON THI

- approval, said Bill Dressel, president of the

National Judicial College in Reno, Nev., and
co-chairman of the panel. o

. He said that expensivé judicial campaioni_ng
in Nevada prompted the Supreme Coﬁft to
asse.:mble the panel two years ago. “It’s wrong
for judges to have to go out and raise money,”

Dressel said. “It does not give an appearance of |

.mpartiality and fairness.”

The Scruggs factor

3 Minne.sota legislators introduced a pair of
sills, which ultimately fizzled in committee

*o replace the state’s judicial elections with a;

. Merit selection proposed in:
, Pennsylvania | ' |

Nevada

Source: NLJ research

merit selection system that includes public per-
formance evaluations and retention elections.
Technically, Minnesota has judicial elections,
but most judges resign, retire or die before their

term ends—Tleaving the governor to appoint -

their replacements. Judges serve six-year terms

“in Minnesota.

A merit selection system is preferable to
gubernatorial appointments, said Steve Simon,
a Democratic-Farmer-Labor state represern-
tative who sponsored one of the bills. It also
avoids potentially ugly elections.

“In states where you’ve had competitive,

* very partisan elections, you've had a ton of
- spending and really nasty campaigns,” Simon

said. “We have not seen the kind of explosion
that-has happened in other states, but we’re
convinceditscoming”

A similar argument is taking place in Wash-
ington, where the majority of judges end
up being appointed by the governor, due to

vacancies, even though the state has judicial -

elections, some of which have attracted private
interest groups to the state. :

In recent months, a task force that was
assembled by the Washington State Bar Asso-

ciation issued a majority report recommending
that the state replace its judicial elections with

merit selection.

«There is more concern about the grow-

ing role of money in elections,” said Douglas
Lawrence, hgad of the Judicial Selection Task
Force, and a name partner at Stokes Lawrence

in Seattle. “It’s become a much larger issue

recently.”

In Mississippi, merit selection re-emerged :

in recent months amid the Scruggs scandal,
in which bribery charges “got people talking,”
said Gray Tollison, a Democratic state sena-
tor who introduced legislation that, if passed,
would have replaced elections of appellate
judges with merit selection.




‘Sharm’ in Missouri?

Merit selection has drawn critics ir some

states, however.

[ ———

_In Missouri, where the merit selection .

system has served as the model for other
states, a handful of bills were introduced
earlier this year to change the makeup of
the nominating commission. Under the
existing system, the members of the com-
mission include judges and lawyers.

The leading bill, which has been referred
to the floor of the House of Representa-
tives, eliminates judges from the commis-
sion and allows the governor to reject the
initial round of nominees.

“One of the things that we’re addressing
is the influence of special interest groups
and the dominance of the organized bar”
‘on-the commission, said Stanley Cox, a
Republican state representative and the
bill’s sponsor.

Former Missouri Supreme Court Chief
Justice Edward “Chip” Robertson, chair-
man of the Missourians for Fair and Impartial
Courts, which is defending the state’s selec-
tion system, called the proposed commission
a “sham” constructed for political reasons.

In a similar vein, new legislation in Kan-
sas, if passed, would have reduced the influ-
ence of lawyers on the state’s nominating
commission. In that state, lawyers elect a
large portion of the members of the com-
mission.

Meanwhile, a ballot initiative in Novem-
ber aims to replace merit selection of judges
with elections in Johnson County, the most
populous county in the state. The state’s
counties have a mix of mer it selection and
judicial elections.

Tim Golba, chairman of Kansas Judicial
Review of Johnson County, author of the
ballot initiative, said his organization was
founded by people who believed the bar has
too much control over the commission that
nominates judges in Johnson County. Elect-
ing judges, he said, puts the process “right
back in the hands of the people.”

Records in Wisconsim

While some states debate merit selection,
the election season.for judges has begun.

An April 1 race for a seat on the Wiscon-
sin Supreme Court broke records in fund-
raising, with more than 90 percent coming
from a handful of private interest groups.
In that race, Burnett County Circuit Judge
Michael Gableman unseated incumbent
Supreme Court Justice Louis Butler.

The Wisconsin Judicial Campaign Integ-
rity Committee, which was formed last year
to monitor an anticipated onslaught of neg-
ative ads, publicly criticized about a half-
dozen television ads in the weeks leading
up to the race. The most notable was an ad
paid for by Gableman that was reminiscent
of the “Willie Horton” ad during the 1988
presidential campaign.

“It was one of the sleaziest ads I've seen
in Wisconsin for any office in a very long
time,” said Mike McCabe, executive direc-
tor of the Wisconsin Democracy Campaign,
a nonpartisan watchdog group in Madison.

In West Virginia, where previous judicial .
races have drawn private interest groups,
two seats on the Supreme Court of Appeals
will be contested in primaries next month.
On March 21, a group called the Center for.

Individual Freedom, based in Alexandria,
Va., filed a lawsuit over state rules that
would, among other things, force disclo-
sures of its spending in the upcoming high
court races. B

Amanda Bronstad writes for The Nation-
al Law Journal, ¢ Daily Report affiliate.






