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* Court disagrees and dismisses the appeal, explaining that there is nothing
inherent in such an order that would prevent it from continuing to be in
effect after the case progresses to trial, or that would prevent a party from
continuing to pursue its appeal in the absence of the court’s vacatur of the
order.

Camera access to criminal trial. Savannah Morning News v. Jeffcoat, 280 Ga.
App. 634 (2006) (Adams, J.): '

* Trial court denied newspaper’s request to place a still camera in the
courtroom because trial court concluded that it “would be harmful to the
rights of the Defendant, the State and the potential jurors,” justifying this
with the fact that the courthouse is small, so a camera would interfere with
the court process.

* Court reverses this decision, holding that although the decision to allow
cameras is within the trial court’s discretion, a court must still provide a
factual basis for the exclusion, and none was provided here.

Access to discovery material. United States v. Ahmed et al., No. 1:06-CR-147-
CC (N.D. Ga. October 26, 2006) (Brill, J.)

* Government moved for a protective order to allow all documents that
quote, attach or reference discovery material to be filed under seal.

* Court finds the proposed order to propose a significant burden on the
Court while not being narrowly tailored.

* Moreover, the procedures of the Classified Information Procedures Act are

already in place to safeguard any sensitive information.

Closing the courtroom in child molestation case. Goldstein v. State, No.
A06A1280 (Ga. Ct. App. Nov. 1, 2006) (Smith, J.):

* In criminal trial for child molestation, trial judge closed the courtroom
- when victim testified, and defendant argued this was error.
* Court of Appeals holds that such a limited closure does not violate
defendant’s Sixth Amendment right to a public trial.
* Although there is a strong presumption of openness, this may be overcome

by a finding that “closure is essential to preserve higher values and is
narrowly tailored to serve that interest.” Trial court’s partial closure to
protect the young victim was justified.

Camera access to trial. Siate v. Nichols, No. 05-SC-29988 (Fulton Co. Superior
Ct. November 9, 2006) (Fuller, J.):
* Defendant sought to bar cameras at trial.
* Trial Court refused, finding insufficient evidence to overcome the
presumption of allowing cameras at trial.

Good cause requirement for protective order. Estate of Manship v. United
States, 240 F.R.D. 700 (N.D. Ga. 2006) (Camp, I.):
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* Third party filed motion for protective order for study containing trade
secrets and proprietary information.

* Proposed protective order would enjoin anyone including court reporters
from seeing or discussing the confidential information unless they agreed
to be bound by the order.

* Court refuses to issue order because party requesting protective order must
satisfy its burden of demonstrating good cause, which must be shown with
specific facts not conclusory statements, and this was not done.

Criminal Procedure Discovery Act and access to public records. Gonzales v.
State, 286 Ga. App. 821 (2007) (Blackburn, J.):

* - Public records accessible to all---such as indictment and guilty plea---are
not covered by Criminal Procedure Discovery Act.
* State will not face sanctions for failing to provide defendant public

information to which he already had access.

Closing courtroom in child-molestation case. Delgado v. State, 287 Ga. App.
273 (2007) (Mikell, J.):
Defendant convicted of child molestation appeals denial of his motion for
new trial based on court excluding his parents from courtroom before
victim testified.

* Defendant claims exclusion violated his state and federal constitutional
right to fair trial.
* Because defendant failed to object to the exclusion at time of trial, issue

waived for appeal.

Temporary closure of courtroom at juror request. Ber/y v. State, 282 Ga. 376

(2007) (Carley, 1.):

Defendant appeals murder conviction claiming trial court violated his right
to public trial when it cleared courtroom of all spectators for brief time
during trial. Trial court cleared courtroom briefly at jurors’ request
because they believed they were too connected to defendant’s family to
continue with trial.

* Appeals court finds this proper since it was not unreasonable 1o ask that
courtroom be temporarily cleared since spectators likely included the very
family members jurors were concerned about.

* Since defendant, his counsel, and the court reporter remained, defendant
had every opportunity to address any legal issues arising from temporary
closure, but defendant’s counsel strategically decided not to object, thus
defendant may not now claim error.

Contempt and protective orders. Romero v. Drummond Company, Inc., 480

F.3d 1234 (11th Cir. 2007) (Pryor, J.):

* Lawyers held in contempt for violating district court’s protective order,
which forbid them from making extrajudicial comments about expected
witness testimony.
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Eleventh Circuit overturns because it finds insufficient evidence to support
conclusion that lawyers willfully violated order by informing reporter of
witness declaration filed in open court.

Existence of reporter’s article is insufficient to prove willful violation
beyond a reasonable doubt. Reporter could have obtained the information
from observing public filings in case.

Attorney filing of witness declarations did not violate protective order
because it is unclear from order whether filing such declarations is
prohibited. :

Court emphasizes importance of common law right to access judicial
proceedings and records.

District court erroneously concluded that right of access did not apply
because no dispositive motion was before court. Material filed in
connection with any substantive pretrial motion, which is unrelated to
discovery, is subject to right of access.

" Protective order moot. JTL Consulting v. Mendenhall, No. 1:04-CV-3459-JOF,

2007 WL 902374 (N.D. Ga. Mar. 21, 2007):

*

Need for protective order moot since parties exchanged all discovery and
filed dispositive motions, and no improper disclosure of any material
deemed confidential by plaintiff occurred.

Sealing documents containing medical information. United States v. Bradley,
No. 405CR059, 2007 WL 1703232 (8.D. Ga. June 11, 2007) (Edenfield, J.):

*

Motion to have documents sealed should specifically identify the items to
be sealed and the bases for sealing.

Risk of embarrassment from public exposure to documents may be
trumped by public’s interest to access the information.

Court rejects defendant’s attempt to keep sealed variety of filings that rely
on his personal, medical and psychiatric information because defendant
has failed to overcome presumption of access. '
Additionally, defendant already articulated many of his claimed mental
deficits during his sentencing, and previous public access militates in
favor of continued access.

Sealing entire case. Issac v. American Intercontinenial University, No. 1:05-CV-
2839-JEC, 2007 WL 1959201 (N.D. Ga. June 28, 2007) (Carnes, J.):

*

Plaintiff seeks to seal case because it involves privileged and protected
information that bankruptcy court already sealed. Court rejects this
explaining that once plaintiff filed her documents with district court they
again became public record despite that they were previously sealed.

To seal an entire case, court must be convinced that there is compelling
governmental interest, and this is narrowly tailored to that interest.
Plaintiff has failed to satisfy this high threshold. Though some documents
may contain sensitive information, plaintiff should specify the documents
to be redacted, so the court may consider whether it is appropriate to seal
any of them. :
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Specification of grounds for sealing court records necessary. Snethen v.
Board of Public Education, No. 406CV259, 2007 WL 2345247 (S.D. Ga. Aug.
15 2007) (Edenfield, J.):

Parties failed to satisfy local court rule for sealing court records, which
requires that they specify grounds for sealing given presumption against
secrecy.

Additionally, plaintiff already filed her complaint un-sealed, which
revealed her identity and the details of the alleged sexual harassment and
rape. Thus, court find it “pointless™ to seal post-complaint materials to
protect plaintiff’s privacy.

Pro se litigants and redacting personal information. M. W. v. Clarke County
School District, No. 3:06-CV-49CDL, 2007 WL 2765572 (M.D. Ga. Sept. 20,
2007) (Land, J.):

Determining whether to seal a document requires balancing common-law
right to access against individual privacy rights. In completing this

- balancing, courts distinguish between those items that may be considered

public or judicial records and those that are not, with the former
presumptively accessible to public.

Plaintiffs’ signatures, address, and telephone number are not entitled to be
redacted from all public filings because plaintiffs are pro se, and the
Federal Rules require that each document be signed by either the attorney
or pro se party; address and telephone number are also required.

In forma pauperis application is a private document to which no public
right of access exists.

Sealing documents and filing public reports. United States v. Bradley, No.
405CR059, 2007 WL 2874888 (S.D. Ga. Sept. 26, 2007) (Edenfield, J.):

*
*

Motions before court in complex civil RICO prosecution.

Court-appointed Monitor, who is overseeing Receiver seeks not to file
public reports since she believes it will impinge on working relationship
with Receiver if Receiver has access to her reports.

Public access and exposure outweigh this consideration. “Those who seek
to seal any court record, or avoid the filing of anything sent to a judge,
must provide good ‘grounds for why they want something kept from the
public, as there is a presumption against secrecy,” and Monitor has failed
to overcome this presumption,

Access to witness identity. United States v. Maso, No. 07-10858, 2007 WL
3121986 (11th Cir. Oct. 26, 2007) (per curiam):

*

Defendant claims district court violated his Sixth Amendment right to
public trial by holding an in camer a hearing to determine if witness could
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testify using a pseudonym and ultimately,allowing witness to do so. Court
disagrees.

* Witness permitted to testify using pseudonym because he is an undercover
DEA informant who has been repeatedly threatened in the past, and public
disclosure could endanger himself, his family, and ongoing investigations.
These interests supersede defendant’s right to open trial.

* In camera hearing and pseudonym were least restrictive means to protect
these interests.

Doctor “peer review” privilege and prison inmates. Jenkins v. Dekalb County,
242 F.R.D. 652 (N.D. Ga. 2007) (Thrash, J.):
Defendants, prison officials, refused to produce mortality and morbidity
report created by jail doctor detailing aspects of inmate’s death, claiming
doctor’s investigation and report were privileged from discovery as “peer
review” under Georgia law,
* Court finds that federal law, not Georgia law, applies, and there is no
- generally recognized federal “peer review” privilege. Court declines to
create one in this case, and grants plaintiff access to doctor’s report.

Access to DFCS files --- criminal proceedings. Ellis v. State, 289 Ga. App. 452

(2008) (Blackburn, J.):

State did not violate defendant’s ri ghts by failing to provide him with
child’s DFCS file in child molestation case where defendant failed to
follow the proper procedure for accessing such confidential records.

* Defendant should have petitioned the trial court to subpoena the records
and conduct an in camera inspection as to whether the records are
necessary for determination of an issue before the court and are otherwise
admissible in accordance with Georgia law. This procedure protects
defendant’s due process rights while also upholding state’s interest in
maintaining confidentiality over DFCS files.

Closing courtroom in child cruelty case. Glover v. State, 292 Ga. App. 22

(2008) (Bernes, J.):

Trial court did not violate defendant’s constitutional right to public trial by
closing courtroom during child victim’s testimony.

* Defendant’s counsel did not object, and in fact conceded, to decision to
close courtroom. Although defendant claimed he objected to counsel’s
decision at the time, counsel testified at hearing for new trial that this was
not true, and appellate court would not second-guess trial court’s
resolution of this issue against defendant.

* Court rejected defendant’s ineffective assistance of counsel argument
based on counsel’s failure to object to closing of courtroom. Counsel
testified he did not object because he believed it to be appropriate given
young age of victim. Court accepted this as exercise of reasonable
professional judgment. Additionally, defendant failed to meet burden of
showing actual prejudice from closing of courtroom.
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Closing courtroom in child-molestation case. Mullis v. Stale 292 Ga. App. 218

(2008) (Bernes, J.):
Trial court did not err by closing courtroom during victim's testimony
even though victim in case was 17-years-old, and thus too old to fall under
protections of O.C.G.A. § 17-8-54 (trial court may exclude the public
from criminal proceedings involving sexual offenses during testimony of

. witness under the age of 16).

* Trial court adopted State’s argument that given severe psychological
impact that event had on victim, victim might be subjected to unnecessary
harm beyond mere shame if required to testify in front of full courtroom.

Closing courtroom in child-molestation case. Craven v. State, 292 Ga. App.

592 (2008) (Barnes, C.J.), cert. denied (Oct. 28, 2008):

Trial court closed courtroom, including exclusion of defendant’s
immediate family members, durifig victim’s testimony. On appeal,
defendant argued violation of O.C.G.A. § 17-8-54 and violation of
constitutional right to public trial.

* Defendant waived right to make constitutional objection to exclusion
because he failed to challenge constitutionality until after victim testified;
at the time of the exclusion, defendant only argued a violation of O.C.G.A.
§ 17-8-54.

ok Holding that trial court erred under O.C.G.A. § 17-8-54 in excluding

defendant’s immediate family members from the courtroom during
victim’s testimony because statute exempts from exclusion immediate
family members of parties. However, court found the error to be harmless
given sparse testimony of victim in comparison to substantial other
evidence supporting conviction.

Unscaling of Search Warrant. U.S. v. Peferson, No. 7:07-CR-34-HL, 2008 WL
3992645 (M.D. Ga. Aug. 22, 2008):
Granting defendant’s request to unseal search warrant and related
application and affidavit that had been filed under seal.

* Rejecting government’s argument that items should not be unsealed
because search warrant was never executed because defendant consented
to search. ‘

* Noting common law presumption in favor of right to inspect and copy

judicial records. Case law makes clear that judicial documents should not
be sealed indefinitely, but rather should only remained sealed when some
interest would be adversely affected if the documents were made public.
Where government could articulate no such interest, documents should be
made public. 4

Confidentiality of jury questionnaires. Brownv. U.S., Nos. 407CV085,
403CRO0T, 2008 WL 4593386 (S.D. Ga. Oct. 14, 2008) (Edenfield, J.):
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Where jury questionnaires had been de facto sealed, court ordered jury
questionnaires filed on public docket, but with personal identifying
information of prospective jurors redacted.

Court noted that cover sheet sent to potential jurors with questionnaire
promised confidentiality and stated that some prospective jurors
undoubtedly relied upon that promise. Court stated that the law may not
authorize what the court promised, but noted that no one was litigating
that issue and the judgment call is close enough to error on the side of
redaction, reserving that issue for another time.

Noting general strong presumptions of open public proceedings in
criminal trials, including jury selection and voir dire. Stating that potential
jurors should have opportunity to present objections to revealing
embarrassing information to the judge in camera, but with counsel present
and on the record.

Sealing of record by Superior Court. Wallv. Thurman, 283 Ga. 533 (2008)
(Sears, C.J.):
*

Holding that trial court erred in sealing record of case because trial court
made such an order without holding a hearing or making findings of fact
regarding the balancing of public and private interests.

Superior Courts may restrict or prohibit access to court records only if
they do so in compliance with Uniform Superior Court Rule 21. If trial
court fails to hold hearing on whether to seal record or fails to make
findings of fact about whether privacy interests at stake outweigh the
public interest in access to records, order sealing a record must be reversed
on appeal.

Although trial court unsealed record before appeal, appellant’s request was
not moot because controversy at issue was capable of repetition while
evading review.

Grand Jury Records. In re Gwinett County Grand Jury, 284 Ga. 510 (2008)
(Benham, J):
*

Gwinett County made request under Open Records Act and Uniform
Superior Court Rule 21 for copies of certain materials used by grand jury
in civil investigation of issue relating to County.

Court held that documents and testimony received by grand jury in pursuit
of civil duties are not subject to disclosure under USCR 21 because they
“are not “court records.” Noting the traditional secrecy of grand jury
proceedings and noting that the press and public have not traditionally
enjoyed access to grand jury materials.

Access to Voir Dire. Presley v. State, 290 Ga. App. 99 (2008) (Phipps, J.), cert.
granted (July 8, 2008):

Holding that trial court did not violate defendant’s right to public trial by
excluding public from courtroom during voir dire.

“Record reflected that trial court excluded defendant’s uncle from
courtroom because the limited seats available would be filled with
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prospective jurors. Record also reflected that trial court told uncle he
could not “sit and intermingle with members of the jury panel.”

Court noted that control of voir dire is within sound discretion of trial
court and will only be overturned on appeal in event of manifest abuse.
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